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IN THE COURT OF THE SESSIONS JUDGE ::::UDALGURI 

Present: Sri C.B.Gogoi, 
Sessions Judge, 

Udalguri. 
 

Crl. Appeal No. 19/2018 

 

1. Sri Rabi Agarwala, 

2. Sri Manaram Jat, 

...........................Accused/Appellants. 

-Vs- 

   State of Assam   …………...……………Respondent.  

Appearance: 

 For the appellants: Mr. P. Sutradhar,Mr. Pankaj Dutta Advocates. 

 For the respondent: Mr. A. Basumatary, Public Prosecutor  

 Date of hearing      : 22.12.2020 

 Date of judgment   : 7.1.2021. 

 

J U D G M E N T 

 

1.  This is an appeal preferred under Section 374(3) of Cr.P.C., 1973 

assailing the judgment dated 27-09-2018, passed by learned Chief Judicial 

Magistrate, Udalguri in CR Case No. 37/2016 whereby the learned trial Court 

convicted the accused/appellants under Section 7(1)(a) of Essential Commodities 

Act, 1955 and sentenced the accused persons to undergo simple imprisonment 

for 1(one) year each and to pay fine of Rs. 5,000/-(Five thousand) each i/d 

1(one) month S.I. 

 

2.  The facts of the case, in brief, is that one Jugananda Changmai, 

Inspector Food, Civil Supplies & Consumer Affairs, Bureau of Investigation 

(Economic Offence) Assam, Guwahati filed an Offence Report on 15.03.2016 

under Section 7(1)(a) of Essential Commodities Act, 1955 R/W Provision of 

Assam Public Distribution of Articles Order, 1982 as amended as PDS (Control 

Order) 2001 against the appellants for alleged contravention of Clauses 14, 18, 
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19 & 23, R/W License terms and condition number 3(a)(b) & 4 of Assam Public 

Distribution of Articles Order, 1982 as amended and Clause 6(4) of PDS (Control 

Order) 2001 as amended. 

 

3.  On receipt of the said offence report a case being CR Case No. 37/16 

was registered and cognizance of the offence was taken and process was issued 

against the accused persons for facing trial. When the accused persons entered 

their appearance in Court, ingredients of the offences were read over and 

explained to accused to which the accused persons pleaded not guilty and 

claimed to stand trial.  

 

4.  During the course of trial prosecution examined as many as five 

witnesses to substantiate the case. Defence side on the other hand, examined 

one witness as DW 1 namely the proprietor himself to counter the prosecution 

case. 

 

5.  At the end of the trial, learned CJM upon hearing the learned counsel 

appearing for both sides, and perusing the evidence and documents available on 

record, vide judgment dated 27.09.2018 convicted and sentenced the accused 

persons as aforesaid.  

 

6.  Being highly aggrieved and dissatisfied the accused/appellants preferred 

this appeal amongst the following grounds:- 

(i) That the learned trial court erroneously convicted the appellants under 

Section 7(1) (a) of Essential Commodities Act, 1955 without evidence to sustain 

conviction. 

(ii) That the prosecution has failed to prove the case against the 

appellants beyond reasonable doubt as one prosecution witness did not support 

the case against the accused persons but despite the lack of evidence the 

learned CJM arrived at a wrong findings and convicted the accused/appellants 

without proper appreciation of evidence which is liable to be set aside.  
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(iii) It is pleaded that learned trial court failed to consider the fact that 

the inquiry officer was one of the person of the raiding party. So, there is doubt 

about the fair play and impartiality in the prosecution case. 

(iv)That PW1, 2 and PW3 who raided the Chaki Mill did not check the 

quantity of the wheat available in the BIN, as the inspection report (Ext.7) 

clearly shows that on physical inspection of stock, they found 100 packets 

except the BIN stock. So, the offence report has been filed without proper 

inspection how much stock were available on the date of inspection. So, 

prosecution fail to prove this vital fact in the course of evidence but the trial 

court erroneously found the accused persons guilty for alleged contravention of 

Assam Public Distribution of Articles Order 1982 as amended as PDS (Control 

Order) 2001. 

(v) That learned trial Court miserably failed to interpret the provision of 

License terms and conditions while arriving the finding of guilt. On conjoint 

reading of the license terms and conditions it is clear that the licensee is 

required to maintain daily stock register for the notified article under Clause 3(a) 

and the same is exempted under certain condition as mentioned in clause 3(b) 

of the license terms and conditions.  

(vi) That the learned trial court failed to appreciate the plea set up by 

defence as well as documents produced and proved namely- Ext.-C, Ext.-D and 

Ext.-F in proper perspective which proves lifting of 100 quintals of wheat on 

28.12.2015 and the closing stock as on 31.12.2015 and tallied with the opening 

stock as on 22.01.2016. In between there was no transaction of business of the 

mill as deposed by DW1. But learned trial court failed to appreciate this fact. 

(vii) That the learned trial court whimsically come to a unjustified 

erroneous finding that appellants have violated the terms and conditions under 

Section 7(1)(a) of Essential Commodities Act, 1955. Inspite of his clear 

admission in his evidence in Court that in the inspection though they have found 

that customers had not put their signatures in the sale receipt but some of them 

had put their signatures in the sale letter at the time of sale of the goods, sale 

receipt No. 2913, 2915 and 2934 and if there was any signature of other 

customers in the sale register he did not verify it. In his evidence as DW1 

accused/appellant exhibited the sale register(Ext.D) containing 76 pages duly 
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counter signed by the Inspector, FCC & CA Udalguri and Ext.D bears the 

signatures of customers against the respective cash memos bearing No. 2913 

dated 21.05.2015, 2915 dated 22.05.2015, 2943, 2944 dated 22.08.2015, 2948, 

2949, 2950 dated 23.09.2015, 2951, 2953 dated 24.09.2015, 2954 dated 

25.09.2015, 2956 dated 12.10.2015, 2961 dated 22.10.2015, 2963 dated 

23.10.2015, 2981 dated 25.11.2015 for lifting of wheat. So, the finding of guilt 

of accused persons is perverse and unsustainable in law.  

(viii) That the learned trial court failed to appreciate the basic principles 

of the standard of proof by prosecution and defence of accused regarding 

preponderance of probabilities. The learned trial court failed to weigh the 

evidence on record on the touchstone of basic principles of criminal jusprudence. 

Accused/appellants are innocent. They have been wrongly framed by the 

prosecution and that too the trial court convicted them taking erroneous view on 

the matter. 

(ix) That the learned trial court failed to apply the basic principles of 

Probation of Offenders Act, 1958 and Section 360 of the Cr.P.C., 1973 and did 

not extend the provision of the Probation of Offenders Act, 1958. So, it is prayed 

that the impugned judgment dated 27.09.2018 passed by learned CJM, Udalguri 

in CR Case No. 37/2016 be set aside and accused be acquitted forthwith.  

 

POINTS FOR DETERMINATION 

 

7.  I have heard the arduous contention of the learned lawyers and also 

gone through the entire evidence and documents available on record for arriving 

at a just decision in the case.  

 

8. In course of argument, the learned P.P. appearing for the state 

contended that the learned CJM had rightly convicted the accused persons U/S 

7(1)(a) of Essential Commodities Act, 1955 which requires no interference in 

appeal. Therefore, it is contended that accused/appellants deserve to be 

punished in accordance with law. 
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9.  On the other hand, the learned counsel Pankaj Pratim Dutta appearing 

for the accused appellants assailed the prosecution case from various counts. He 

has also drawn the attention of this Court on the written argument submitted by 

him. Learned counsel Pankaj Pratim Dutta as against his lengthy written 

argument has orally advance the summary of argument in Court contending that 

as the prosecution has failed to discharge their initial burden beyond reasonable 

doubt about shortage of 50 quintal of wheat, statutory presumption regarding 

mens-rea against the accused does not arise in the present case.  

 

10. The accused/appellant cannot be held guilty in such cases. Initial burden 

shall always lies on the prosecution to prove the existence of fact which never 

shift. 

 

11.  In the present case, the prosecution has miserably failed to discharge 

their initial burden, despite the Court below held the appellant guilty. From the 

evidence of the prosecution, serious doubt exists regarding alleged shortage of 

wheat resulting contravention of provision of PDS Control Order.  

 

12. When two views are possible, the views favourable to the accused is to 

be accepted. Non availability of signature of customer in the Cash Memos are 

not contravention either the Control orders or any license conditions and as such 

the appellant/accused cannot be held guilty.  

 

13. In respect of not maintaining of Stock Register w.e.f 01.01.2016 to 

22.01.2016 the defence could able to discharge his burden about inability to 

complete day to day entry w.e.f. 31.12.2015 to 21.01.2016 by adducing his 

evidence in a probable and consistent manner. Prosecution could not prove 

about non display of price and stock of PDS articles beyond reasonable doubt by 

adducing evidence. 

 

14.  In support of his contention the learned counsel has placed reliance on 

the following judgment of the Apex Court as well as our Hon‟ble High Court.  

(i) State of Orissa Vs. Kelu Charan Panigrahi and Anr decided on 20.12.2006. 
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(ii) 2007 (3) GLT 207, ManikLodh Vs State of Assam and Anr. 

(iii) (2009) 16 SCC 487, Sanjiv Kumar Vs. State of Punjab. 

(iv) Criminal Apl. No. 71 of 1994 decided on 17.06.2002, Chandmal Jain Vs. 

State of Assam. 

(v) (2017) 9 SCC 411, Dhurukumar and Anr. Vs. State of Maharashtra. 

(vi) (2005) 10 SCC 330, Harivallabha and Anr. Vs. State of M.P. 

 

15. In State of Orissa Vs. KeluCharanPanigrahi and Anr decided on 

20.12.2006 the Hon’bleOrrissa High Court held as under: 

“6. Section 10-C of the Act provides that in any prosecution for 

the offence under the Act which requires a culpable mental state on the 

part of the accused, the Court shall presume the existence of such 

mental state, but it shall be a defence for the accused to prove the fact 

that he had no such mental state with respect to the act charged as an 

offence. However, though the said provision entitles the Court to raise a 

presumption with regard to existence of the mens rea/culpable mental 

state on the part of the accused which is permitted to be rebutted by the 

accused, but it is needless to mention that unless an offence is proved, 

the question of raising a presumption with regard to mens rea does not 

arise. It was, therefore, required on the part of the prosecution to prove 

that an offence has been committed under the Act by the accused 

persons though the prosecution was not required to prove that the 

accused had mens rea.  

16.  In2007 (3) GLT 207, Manik Lodh Vs State of Assam and Anr our 

Hon‟ble High Court held as under: 

“16.In no uncertain words has clarified the Apex Court, in Hiten P. 

Dalal (supra), that when the necessary facts are established, the Court is 

bound to presume, unless the contrary is proved, that the holder of the 

cheque received the cheque for discharge, in whole or in part, of the 

debt or liability towards the holder. 

https://indiankanoon.org/doc/594143/
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17. Presumptions, let us bear in mind, are rules of evidence do 

not conflict with the presumption of innocence of the accused, for, the 

burden, on the prosecution, to prove its case, beyond all reasonable 

doubt, still remains intact. When the facts give rise to a presumption of 

law, the prosecution shall be taken to have discharged its obligation to 

prove its case beyond reasonable doubt. In such a case, the onus shifts 

to the accused to prove the contrary. 

17. In (2009) 16 SCC 487, Sanjiv Kumar Vs. State of Punjab it was 

held 

“Having regard to the evidence on record, the question arises as 

to whether the prosecution has proved its case beyond reasonable 

doubt. Under Section 304B IPC the prosecution is required to establish 

that the death was caused by any burn or bodily injury or occurred 

otherwise than under normal circumstances, that such death took place 

within 7 years of the marriage, and that it is shown that soon before her 

death the woman was subjected to cruelty or harassment by her 

husband or any relative of her husband for or in connection with any 

demand for dowry. If these facts are established by the prosecution, the 

presumption under Section113B arises and the Court shall presume that 

such person who had subjected the woman to cruelty or harassment in 

connection with any demand for dowry shall be presumed to have 

caused the dowry death. The presumption that arises in such cases may 

be rebutted by the accused. 

18. In Criminal Apl. No. 71 of 1994 decided on 17.06.2002, 

(Chandmal Jain Vs. State of Assam)Hon‟ble Gauhati High Court held that 

 

“17. There is, I find, nothing in the language of paragraph 7 to 

show that before the delivery of the article sold is given to the purchaser, 

cash memo or invoice has to be issued. What paragraph 7 lays down is 

that for every sale that takes place, either a cash memo or an invoice has 

to be issued, but it does not state that the cash memo or invoice has to 
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be issued prior to, or simultaneously with, the sale. The condition 

mentioned in paragraph 7 may, therefore, be safely interpreted to mean 

that for every sale of the article (which the licence covers), the licensee 

shall issue a cash memo or invoice, but such cash memo or invoice may 

be issued at any time before the transactions for the day stand 

concluded.  

19. Now let this court quote the operative portion of the impugned judgment 

of learned trial court(CJM) while recording the judgment of conviction. 

“38. The prime & concise inferences which can be drawn from 

this witness are:  

(I) that the shortage of 50 quintal of wheat as found by the BIEO team 

was in the Bin of the grinding machine poured therein on 31-12-2015;  

(II) the beneficiaries sometimes after paying the amount of wheat that 

he purchased, leaves the bag to lift it later compels them to leave the 

customers signature blank till he actually leaves the article;  

(III) the plea of alibi taken by the accused Sri Ravi Agarwala as he 

claimed to be in Guwahati for medical purposes on the day of inquiry by 

the BIEO team at Udalguri with relevant medical certificate; and  

(IV) the co-accused Sri Mannaram Jat was not an employee of the M/S 

Ravi Udyog Udalguri and he was simply a guest on the day of inquiry of 

the BIEO team at Ravi Udyog Udalguri.  

 

39. As per Section 3 of the Indian Evidence Act, a case of any nature 

ends up either as proved, disproved or not proved. A criminal case 

whether the case is decided only on the evidence of prosecution ends up 

with either proved or not proved. But while the defence adduce their 

evidence the burden of proving the case shifts to the defence in the form 

of disproved. In our case at hand, the accused have adduced evidence in 

the form of defence witness.  

 

(I) In consonance of the judgment cited above and in view of Section 3 

of the Indian Evidence Act let us now evaluate the above inferences one 

by one as mentioned in para 38 to weigh the pair of scales whether the 

https://indiankanoon.org/doc/237570/
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defence has been successfully able to disprove the prosecution case. The 

findings of the BIEO team regarding the short of 50 quintal of PDS wheat 

has been categorically denied by the accused Sri Ravi Agarwala as DW 

with his claim that this 50 quintal of PDS wheat remained inside the Bin 

of the grinding machine since its pouring in it on 31-12- 2015. Accepting 

the claim of this DW a moment any diligent person with a minimum of 

intelligence level would find it difficult to give a green signal to go ahead 

without proper and cogent reason why this amount of wheat was left in 

the Bin for about 22 days since 31-12-2015 till 22-01-2016. We 

therefore, not in a position to accept the version of this DW as regard the 

shortage of 50 quintal of PDS wheat as claimed by the BIEO team.  

 

(II)As regard the cash memos, without signatures of the customers 

exhibited vide Annexure „G‟ has been tried by the DW to draw our 

attention that it usually happened as the beneficiaries after payment of 

the amount left without lifting the articles and since its actual lift the 

cash memos remained without signatures of the customers. This claim 

and/or explanation, assertion being not found rational, we reject it 

promptly.  

 

(III) The accused Sri Ravi Agarwala has claimed as DW that since the 

evening of 31-12-2015 till 22-01-2016 he had been on bed rest as per 

advice of the consultant doctor providing treatment. Even if, we accept 

his version and give him the benefit of plea alibi, he cannot escape from 

the liability of the anomalies that occurred at M/S RavUdyog, Udalguri as 

the same was not cropped up anomalies occurred in this period of his 

absence. These were a continuous occurrence to which the BIEO team 

gave effect against it only on 22-01-2016. Therefore, we find no force in 

his plea of alibi. 

 

(IV) The co-accused Sri Mannaram Jat whom the defence witness tried 

to rescue on the ground that he was not his Manager, instead he was a 

guest and incidentally visited his house and he was asked by the accused 
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Sri Ravi Agarwala to supervise the Mill in his absence through telephone 

from Guwahati. If this be true, accused Mannaram Jat suppressed his 

actual identity before the BIEO team and misguided them by identifying 

himself as the Manager of the Udyog, but for the ignorance of the co-

accused Ravi Agarwala also shows his intention to suppress the real fact. 

Despite the version of the accused Sri Ravi Agarwala as DW 1 the 

evidence of P W 1 to P W 3 firmly establish the fact that accused Sri 

Mannaram Jat was the Manager of the M/S Ravi Udyog, Udalguri for 

which he has been able to supply all the relevant registers and 

documents to the inquiry team on their requisition, otherwise he will not 

be able to provide these documents as requisitioned by the team of 

BIEO.  

 

40. Though accused Sri Ravi Agarwala as DW 1 tried to give colour to the 

case with utopian concoction. The defence has tried to place both the 

accused as the tragic characters of Shakespearian plays like Othelo to Dr. 

Faustus to Mc Beth or the character of Maggie as portrayed by T.S. Elliot 

in the eighteen century English Novel- The Mill on the Floss, all of whom 

are 16 victims of destiny. Destiny coupled with coincidence made the 

lives of all the characters full of tragedy. The defence tried to equalize 

the fate of both the accused with the fate of these characters who 

coincidentally became victims of destiny by using all means of 

concoction, utopian ideas and disquiet intelligence. We feel this type of 

topsy-turvy game has no force to attract the legal provisions of law. As 

such, the version of the defence witness after giving equal treatment to 

the prosecution witnesses is wholly discarded on the firm ground that the 

same contained only false concoction with malafide intention with full of 

falsity. 

 

20. In theabove findings of the learned trial court and the judgments 

Supreme Court & High Court referred to above, let this court examine the 

evidence and documents on record and provisions of law for coming to a final 

decision in the case. 
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Section 7 in The Essential Commodities Act, 1955 says, 

34
 [ 7 Penalties. — 1 [ 

(1) If any person contravenes any order made under section 3,— 

(a) he shall be punishable,— 

(i) in the case of an order made with reference to clause (h) or clause (i) of 

sub-section (2) of that section, with imprisonment for a term which may 

extend to one year and shall also be liable to fine, and 

(ii) in the case of any other order, with imprisonment for a term which shall not 

be less than three months but which may extend to seven years and shall also be 

liable to fine: 
35

 [Provided that the court may, for any adequate and special reasons to be 

mentioned in the judgment, impose a sentence of imprisonment for a term of less 

than three months;] 

(b) any property in respect of which the order has been contravened shall be 

forfeited to the Government; 

(c) any package, covering or receptacle in which the property is found and any 

animal, vehicle, vessel or other conveyance used in carrying the commodity shall, 

if the court so orders, be forfeited to the Government.] 

 

21.      In THE ASSAM PUBLIC DISTRIBUTION OF ARTICLES ORDER 

1982, the terms and conditions to be followed by the license has been 

defined in Clause 3(a) as follows: 

3. (a) The licensee shall maintain daily stock register for the notified 

articles showing correctly : (i) the opening stock on each day; 

(ii) the quantities received on each day showing theplace from where 

and the source from whichreceived; 

(iii) the quantities delivered or otherwise removed on each day showing 

the place of destination; 

(iv) the closing stock on each day.   

EXPLANATION:- 

(a)The licensee may maintain more than one stock register for various 

notified articles. In case the purchased notified articles are not received 

physically by thelicensee on the date of entering into any transaction or 

soldnotified articles are not removed physically, by the purchaser on the date of 

entering into any transaction, a note should be recorded in this behalf - in Stock 

Register. 

(b) The licensee should complete the entries in the Stock Register for 

each day by the beginning of the transaction on the following day, unless 

https://indiankanoon.org/doc/1586896/
https://indiankanoon.org/doc/182299/
https://indiankanoon.org/doc/772278/
https://indiankanoon.org/doc/1557888/
https://indiankanoon.org/doc/1438357/
https://indiankanoon.org/doc/67672/
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prevented by reasonable cause, the burden of proving which shall be upon him. 

 

22. Clause 14 of THE ASSAM PUBLIC DISTRIBUTION OF ARTICLES 

ORDER 1982 states that no holder of a license issued under this Order or his 

agent orservant of any person acting on his behalf shall contraveneany of the 

terms and conditions of the licence. 

 

23. Clause 18 says that every appointed dealer shall, during the shop-

hours fixed by the Licensing Authority display conspicuously a list of prices and 

stock of notified articles he holds at a place as near to the entrance of his 

business premises as possible. 

Provided that in case any notified article which is out of stock the words 

“out of stock” shall be written against that article. 

Provided further that the price of any category of notified articles so 

displayed shall not exceed the price fixed by the Licensing Authority. 

 

24. Clause 19 says that No appointed dealer shall sell or offer to sell any 

category of notified articles at a price higher than the fixed by the Licensing 

Authority. 

 

25. Clause 23 says that  No holder of a permit shall transfer the permit of 

the notifiedarticles received on such permit to any other person without prior 

permission of the officer by whom the permit has been issued. 

 

26.  Now on perusal of the evidence of P W 1, P W 2 & P W 3 it transpires 

that while P W 3 Sri Jogananda Changmai, Inspector, Food & Civil Supplies 

visited the business premises of accused Ravi Agarwal and conducted enquiry, 

PW 1 Sri Bipin Chandra Chakraborty and P W 2 Sri Prafulla Barman both 

Inspectors were present with P W 1 Jogananda Changmai. 

 

27. PW 3 Sri Jogananda Changmai in his offence report (Ext. 5) as well as in 

his evidence in court stated that when he conducted enquiry in the business 

premises of accused Rabi Agarwal,it was found that on 22-01-2016 dealer was 
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found possessed short stock of 50.00(fifty) quintals of PDS wheat as per records 

of the book of account. It is his further allegation in the offence report and 

evidence in court that though the dealer kept one board in the mill premises,but 

it was not displayed in the board the price and stock of PDS articles. Moreover, 

the dealer did not show the stock of PDS wheat & wheat products in two 

separate accounts namely normal monthly allotment and additional allotments. 

 

28. It was the specific allegation in the offence report that during 

inspection/inquiry the licensee miller was found possessed 23.70 quintals of Atta 

and 21.60 quintals of Bran in the mill premises and declared the said stock as 

open market stock whereas the dealer did not possess any quantity of open 

market wheat nor produced any record regarding purchase and selling of open 

market wheat. The Tally Sheet (Ext.2) prepared in presence of Manaram Jat, 

Manager of M/S Ravi Udyug and other witnesses prove this fact. 

 

29. So, from the evidence of Prosecution witnesses particularly the evidence 

of PW1 to PW3 it is established that the dealer was clearly found involved in 

malpractices and diversion of PDS wheat and wheat products and the short 

stock of 50 quintals PDS wheat has been diverted into open market in the shape 

of Atta & Bran by realizing higher prices to garner undue profit. The seizure list 

and Zimmanama Ext.1 & Ext 4 respectively shows short stock of 50.00 Quintals 

of PDS wheat in the Mill. 

 

30. The evidence of PW1 & 2 who accompanied PW3 during inquiry also 

corroborated the fact of short stock of 50.00 Quintals of PDS wheat in the Mill 

and also corroborated the fact of not complying the provision of Clause3(a) of 

THE ASSAM PUBLIC DISTRIBUTION OF ARTICLES ORDER 1982,& 14,18 & 19. 

 

31. In order to counter the prosecution case, accused Ravi Agarwal 

examined him as D W 1 and in his evidence in court he deposed that he is the 

owner of M/S Ravi Udyug which is not a disputed fact. He further deposed that 

in terms of the Order dtd 28-12-2015 issued by Civil Supply department he 

brought 50 Quintals of wheat for the month of December, 2015 and 50 Quintals 
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of wheat for the Month of January, 2016 total 100 Quintals of wheat from FCI 

Godown, Tangla and on 30-12-2015 poured 50.00 Quintals of wheat in the BIN 

and kept 50.00 Quintals in the Godown. 

 

32. However, due to medical reason he went to Guwahati on 31-12-2015 

and as per advice of doctor (Ext. Ka) he took three weeks bed-rest. He also 

deposed that another accused Bana Ram was his ex–employee but he come to 

his residence by chance on 31-12-2015 so he asked him to stay in his residence 

for few days. But during his absence, B.I.E.O. team visited his Mill premises on 

22-01-2016 and found 50.00 Quintals short stock of PDS wheat as against the 

allotted 100 Quintals of PDS wheat. 

 

33. DW 1 Ravi Agarwal further deposed that though BIEO team was 

informed about 50.00 Quintals of wheat lying in the BIN but they did not pay 

any heed to it. He denied the prosecution suggestion that no notice board was 

displayed in the Mill premises and stated that till 31-12-2015 notice board was 

properly displayed. 

 

34. He also deposed that from 31-12-2015 to 22-01-2016 no allotment of 

PDS wheat was made to him by the authority. 

 

35. In this regard this court don‟t find force in the arduous contention of the 

learned counsel Sri Pankaj Dutta appearing for the appellant that accused 

properly displayed conspicuously a list of pricesand stock of notified articles he 

holds in his business premises as the prosecution witnesses namely PW 1 to PW 

3 categorically deposed that accused did not display conspicuously the list of 

pricesand stock of notified articles he holds in his business premises. P W 4 

Bikash Agarwal who is the own brother of accused Ravi Agarwal deposed that 

there was display board in the Mill premises reflecting the stock available in the 

Mill but it was not distinct and P W 5 Khagen Chaudhary also deposed that the 

display board was covered with dirt and he could not read it and the officials 

asked the labour to bring the display board down. 
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36. Therefore, the evidence of prosecution witnesses namely – PW4 & PW5 

clearly disprove the claim of accused Ravi Agarwal that that there was, in fact; 

any proper display board in the Mill premises as required by Clauses 14 & 18 of 

the THE ASSAM PUBLIC DISTRIBUTION OF ARTICLES ORDER, 1982. Moreover, 

had there been proper display Board and the availability of stock been  regularly 

written, there is no scope of display board covered with dirt making it 

unreadable and the BIEO officials had to brought it down for reading. So, there 

was clear violation of Clause 18 of THE ASSAM PUBLIC DISTRIBUTION OF 

ARTICLES ORDER, 1982.The evidence that display was covered with dirt is only 

a faint attempt of the accused to cover his misdeeds.  

 

37. On the other hand, as deposed PW3 the Tally Sheet (Ext.2) clearly 

establish the fact that the licensee miller was found possessed 23.70 quintals of 

Atta and 21.60 quintals of Bran in the mill premises and declared the stock as 

open market stock whereas the accused Ravi Agarwal/dealer did not possess 

any quantity of open market wheat nor produced any record regarding purchase 

and selling of open market wheat.  

 

38. Therefore, accused Ravi Agarwal clearly violated Clause 14 of THE 

ASSAM PUBLIC DISTRIBUTION OF ARTICLES ORDER, 1982.Accused Ravi 

Agarwal as D W 1 has failed to offer any satisfactory explanation as to how he 

kept 23.70 quintals of Atta and 21.60 quintals of Bran in the mill premises as 

open market stock. Accused has therefore, clearly violatedClause 14 of THE 

ASSAM PUBLIC DISTRIBUTION OF ARTICLES ORDER, 1982. 

 

39. Moreover, the evidence of accused that 50.00 Quintals of wheat was 

kept in the BIN appears to be taking shelter in falsehood because, as there is no 

rational for laying 50.00 Quintals of wheat in the BIN for a period of 23 days 

from 30-12-2015 to 22-01-2016 without milling. As deposed by accused Ravi 

Agarwal, the BIN has the capacity of 80-90 Quintals of wheat is separate things 

and lying of 50.00 Quintals of wheat in the BIN for 23 days without any reason 

is different thing.  Accused Mana Ram Jatis the best person to answer this fact 

but why the defence withheld his evidence is best known to accused. Had he 
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been examined, the things would have been different. No plausible answer is 

forthcoming from the mouth of accused Ravi Agarwal from which source he was 

found possessed 23.70 quintals of Atta and 21.60 quintals of Bran in the mill 

premises. 

 

40. It is not the defence case that in the regular course of business accused 

Ravi Agarwal used to sell Atta & Bran in the open market.So, it is established 

that accused sold Atta & Brain in the open market from PDS wheat allotted to 

him with the intention to gain undue profit which amounts to deviation, which 

act accused can‟t do as per the terms of license issued to him.  

 

41. Learned CJM in the impugned judgment rightly disbelieve the 

defenceversion that 50.00 Quintals of PDS wheat was lying in the BIN. The fact 

that the BIN has the capacity of 80 to 90 Quintals of wheat is no ground to 

presume that 50.00 Quintals of wheat were in fact lying in the BIN when the 

B.I.E.O. officials conducted the inquiry. 

 

42. The evidence of accused Ravi Agarwal that 50.00 Quintals of wheat were 

lying in the BIN is unworthy of credit as by his own admission he was not 

present in the Mill at the time of Inquiry by BIEO Team. As stated above, the 

proper person Manaram Jat could have tell the truth but he was not examined 

by defence to prove this vital fact.It is also seen that accused Manaram Jat 

though claimed to be a guest of accused Ravi Agarwal and looks after his Mill by 

chance but BIEO officials identified him as Manager of accused Ravi Agarwal. So, 

he is equally liable for the offence with Ravi being his Manager. 

 

43. Though PW4  Bikash Agarwal, who is the brother of accused Ravi 

Agarwal deposed in his cross-examination that there was huge quantity of wheat 

in the BIN however, he can‟t say accurately how much wheat were lying in the 

BIN. So his evidence is not conclusive proof of the fact that there was wheat 

lying in the BIN. His evidence is presumptive in nature and Bikash Agarwal being 

the brother of accused Ravi Agarwal, is trying to screen his brother from the 

offence which has little evidentiary value unless corroborated by other strong 
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and cogent evidence. 

 

44. On careful scrutiny of the medical documents submitted by accused Ravi 

Agarwal, it appears that the medical document Ext. “Ka” produced by accused in 

court was issued on 01-01-2016 was an advice slip to take bed rest for three 

weeks which can be easily procured from the market as the same was not 

accompanied by any documents concerning medical treatment. So Ext.”Ka” is 

not worthy of credence. 

 

45. The arduous contention of the learned defence counsel Sri Pankaj Dutta 

that accused Ravi Agarwal lifted the quota of wheat on 28-12-2015 for the 

Month of December 2015 and January 2016 and the same has been duly 

entered in the Stock Register (Ext.C) and did not receive the Milling order till 22-

01-2016So, 50.00 Quintals were kept in packets and 50.00 Quintals were kept in 

the BIN for Milling and this fact has been proved by the Inspection report (Ext.7) 

has no force because in the remark Portion of Ext. 7 it is clearly stated that the 

Miller is found not maintained the stock account after 31-12-2015 and the list of 

stock and price is not displayed with the entry of figures. 

 

46. There is no explanation from the side of accused as to why he did not 

display in the display board or stock register about keeping 50.00 Quintals wheat 

in the BIN for milling. As per Clause 3(a) explanation (b) the licensee should 

complete the entries in the Stock Register for each day by the beginning of the 

transaction on the following day, unless prevented by reasonable cause, the 

burden of proving which shall be upon him. 

 

47. So, there is clear violation of the Explanation (b) of Clause 3(a) and 

clause 4 of the License. The Stock Register (M. Ext. C) though mention lifting of 

100 quintals of wheat on 28-12-2015 for the Month of Dec 2015 & January 2016 

but there is no Stock Register to show what was done by accused from 31-2-

2015 to 22-01-2016. This is violation of the terms of the license on the part of 

accused. As is seen in the seizure list (Ext 1) accused used stock register w.e.f. 

01-04-2015 to 31-12-2015 in respect of PDS articles but no stock register about 
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the period beginning from 31-12-2015 till 22-01-2016. 

 

48. As argued by the learned defence counsel there was of course no 

violation of clause 5 of the License as the accused keep the signature of the 

customers either in the cash memo or in the Sale Register as proved by Ext D & 

F. 

 

49. This court therefore, on close and careful examination of the evidence 

and documents on record adduced by both sides come to definite findings that 

the arguments of the learned defence counsel that 3(three) vital prosecution 

witnesses namely PW 1 to P W 3 in their cross examination clearly stated that 

they did not check the quantity of wheat lying in the BIN has no force in view of 

the fact that accused while adducing defence evidence failed to prove 

convincingly that there were in fact 50.00 quintals of wheat lying in the BIN at 

the time of Inspection as his own brother Bikash Agarwalas PW4  could not say 

exactly how much wheat was lying in the BIN. His evidence is presumptive in 

nature which belies the defence version in clear terms. When accused adduce 

evidence to disprove the prosecution case, it is the duty of the accused to 

disprove the case with evidence worthy of credit but accused miserably failed on 

this count. 

 

50.  In the above backdrop of the case, this court feels that the decision of 

the Hon‟ble High Court in Manik Lodh vs State of Assam &Another reported in 

2007(3) GLT 2017 passed by relying on various decision of the Hon‟ble Apex 

Court referred by learned defence counsel rather goes against the accused 

because in para 17 it was held as under: 

“17. Presumptions, let us bear in mind, are rules of evidence and 

do not conflict with the presumption of innocence of the accused, for, 

the burden, on the prosecution, to prove its case, beyond all reasonable 

doubt, still remains intact. When the facts give rise to a presumption of 

law, the prosecution shall be taken to have discharged its obligation to 
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prove its case beyond reasonable doubt. In such a case, the onus shifts 

to the accused to prove the contrary.” 

51. In view of the forgoing discussion and reasons this court don‟t find any 

infirmity in the impugned judgment of the learned trial court requiring any 

interference by this court in appeal. 

 

52. It was further argued by the learned counsel Sri Pankaj Dutta that if in 

the ultimate event court affirms the judgment of conviction, court may consider 

releasing the accused by invoking the provisions of the probation of offenders 

Act which prayer has not been considered by the learned trial court while 

convicting the accused persons. 

 

53. Having gone through the reason of the trial court for not applying the 

provisions of the probation of offenders Act, this court is in agreement with the 

trial court that the nature of the offence committed by the accused persons 

arereprehensible and condemnable one, as they knowingly indulge in 

malpractice by violating the conditions of license which frustrates the very 

purpose of the beneficial scheme of the government of a social welfare state 

meant for the poorest of the poor (BPL families) by taking away the benefit from 

their mouth by adopting nefarious means.Their acts aforementioned were wholly 

in contravention of the law and the accused-appellants were conscious of the 

violation, which they had been committing.In such cases, it is not desirable to 

invoke the provisions of the probation of offenders Act 1958. 

 

54. In Pradip Kumar Jain &Anr Vs State of Assam & Anr reported in 

2006(2) GLT 711 our Hon‟ble High Court held as under: 

( 31 ) It logically follows, in the light of the authorities discussed above, though 
section 7 ofthe Essential Commodities act, 1954, prescribes minimum period 
ofimprisonment, the provisions ofProbation ofOffenders Act, 1958, would be 
available to an offender under the Essential commodities Act, 1955. The 
question as to whether the benefit of the Probation of offenders Act, 1958, can 
be extended or not to an offender under the Essential Commodities Act, 1955, 
would, however, depend on the facts ofthe given case.  
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( 32 ) In the case at hand, when the accused-appellants were conscious ofthe 
fact that their acts of selling salt without licence and/or storage ofsalt without 
licence was an offence and yet they had indulged freely in the act ofstoring 
ofsalt for sale by merely making an application for licence, the accused-
appellants cannot said to have committed only technically an offence. Their acts 
aforementioned were wholly in contravention ofthe law and the accused-
appellants were conscious ofthe violation, which they had been committing. In 
such circumstances, the very purpose ofprescribing minimum period 
ofimprisonment under the Essential Commodities Act, 1955, would stand 
defeated if persons, such as the accused-appellants, are accorded the benefit 
ofthe provisions ofthe probation ofOffenders Act, 1958.  

( 33 ) Having held that the conviction ofthe accused-appellants under Section 7 
(l) (a) (ii) ofthe EC Act is well-founded and having also held that in a case 
ofpresent nature, the accused-appellants cannot be accorded the benefit of the 
provisions ofthe Probation ofOffenders Act, 1958, I am, now, required to 
determine if the sentence passed against the accused-appellants needs any 
modification.  

( 34 ) While considering the above question, what deserves to be noted is that 
an offence under Section 7 (l) (a) (ii) ofthe EC act is punishable with 
imprisonment for a term, which shall not be less than three months, but may 
extend to seven years and shall also be liable to fine. However, the proviso to 
Section 7 (1 ) (a) makes it clear that for adequate and special reasons to be 
mentioned in the judgment, the court may impose a sentence of imprisonment 
for a term ofless than three months. When the provisions ofSection 7 are read 
as a whole, it clearly transpires that ordinarily, the sentence for an offence under 
Section 7 (l) (a) (ii) shall not be less than three months and the same may 
extend to seven years with fine; but the court does have the power to sentence 
a person, for adequate and special reasons to be mentioned in the judgment, to 
a term ofless than three months.  

( 35 ) Thus, while it is possible for the court to sentence a person, found guilty 
ofan offence under Section 7 (l) (a) (ii), with imprisonment as much as seven 
years and as little as three months, the passing of the sentence is not an 
arbitrary or routine exercise ofpower, but must be a well-thought one. Though 
for awarding a sentence ofmore than three months, no reasons are required to 
be assigned, the fact remains that for imposition of sentence of more than three 
months, there must be some reasons discernible from the materials on record or 
else, there would be no impediment, on the part ofa court, to impose sentence 
ofimprisonment ofseven years in each and every case punishable under Section 
7 (1 ) (a) (ii ). 

( 36 ) Bearing in mind what have indicated above, when I turn to the case at 
hand, what attracts the eyes is that the learned trial court has sentenced the 
accused-appellants to imprisonment for a period, which is as long as three 
years. For imposing such a sentence, however, no reason is discernible from the 
materials on record. The present one is a case in which the accused-appellants 
indulged in sale and storage ofsalt for sale without requisite licence having been 
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issued to them in this regard. We have to bear in mind that a distinction exists 
between a case, wherein a person, having the knowledge that licence is 
required, does not even apply for licence and freely indulges in the sale of an 
essential commodity and a person, who applies for such a licence, but before 
the licence is granted, indulges in the sale ofan essential commodity or stores 
for sale an essential commodity. The two cases cannot be treated at one and 
the same footing. Viewed from this angle, the case ofthe accused-appellants 
ought to have been dealt with leniently and, in the facts and circumstances 
ofthe present case, the accused-appellants ought not to have been sentenced to 
imprisonment for a period ofmore than one year.” 

55.  Coming back to the sentence of imprisonment awarded by the learned 

trial court in the present case, it appears that while convicting and sentencing 

the accused persons, the learned trial court did not assign any reason for 

awarding maximum punishment prescribed U/S 7(1)(a) of E.C. Act. 

56. In the present case, if this court take into consideration the evidence of 

PW4, Bikash Agarwala, the brother of accused Rabi Agarwala, it is seen that the 

mill has been running by accused Rabi Agarwala with his mother in partnership 

basis, he entered recently. But he stated that mill has been running prior to his 

birth. Therefore, it appears that the owner Rabi Agarwala is well aware of the 

conditions of licence and consequence of violation of such conditions. But, in 

spite of that they have indulged in malpractice of ignoring the establish rules 

required to be followed. The accused persons knowing the consequences of 

violation of law indulged such activities with full knowledge. Therefore, 

maximum punishment awarded by the learned trial court appears to be just for 

sending a message to accused that wilful violation of law will entail punishment 

prescribed under law. 

57. Therefore, this court, after considering all aspects, is not inclined to 

interfere with the sentence awarded to the accused persons.  

58. In the result, the Judgment of conviction and sentence is upheld in toto. 

Consequently, the appeal stands disposed of. 

59. Accused persons are directed to surrender before the court of learned 

Chief Judicial Magistrate, Udalguri within a period of 1(one) month from today to 
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undergo sentence of imprisonment if they do not prefer appeal against the 

judgment. 

60. Let a copy of this judgment be sent to the learned trial court alongwith 

the original case record.   

61. Given under my hand and the seal of this court on this the 7th day of 

January/2021.  

 

  Dictated and corrected by me       
 

 

           Sessions Judge,      Sessions Judge,  
      Udalguri.                                                       Udalguri. 
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